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The Constitution of The Constitution of 

the the ShariahShariah CourtCourt

�� Federal Constitution Federal Constitution 

�� Item 1 of the State ListItem 1 of the State List

�� Administration of Islamic Law Administration of Islamic Law 

Enactment 1989 (Enactment 1989 (SelangorSelangor))--Section 37Section 37

�� Administration of Islamic Law Administration of Islamic Law 

Enactment 1993 (Federal Territories)Enactment 1993 (Federal Territories)--

section 40section 40



Hierarchy of  
the Syariah Court

Shariah Subordinate Court-kadhi

Shariah High Court- kadhi besar

Shariah Appeal Court- Chief shariah judge and 2 others



Hierarchy of  Hierarchy of  

the Civil Courtthe Civil Court

Magistrate Court

Sessions Court

High Court

Court Of Appeal

Federal Court



QadhisQadhis/Judges/Judges

�� Appointment Appointment 

�� Vested in the Ruler and YDPAVested in the Ruler and YDPA

�� Section 41 of the AILFTA 1993Section 41 of the AILFTA 1993--YDPA YDPA 

may on the advice of the minister after may on the advice of the minister after 

consultation with the consultation with the MajlisMajlis appoint a appoint a 

chief chief ShariahShariah Judge.Judge.

�� Section 42Section 42--Shariah Appeal Court JudgesShariah Appeal Court Judges

�� Section 43Section 43-- ShariahShariah High Court JudgesHigh Court Judges

�� Section 44Section 44-- ShariahShariah Subordinate Court Subordinate Court 

JudgesJudges



Islamic perspective on the Islamic perspective on the 

Appointment of Appointment of QadhiQadhi

�� Power vested to the head of the State. No Power vested to the head of the State. No 
selfself--appointment.appointment.

�� Legal implications if someone applied for post Legal implications if someone applied for post 
of of QadhiQadhi. . WajibWajib ainiaini, , mustahabmustahab, , harusharus, , 
makruhmakruh, , haramharam..

�� Case of Abu Case of Abu ZarZar when he applied the position when he applied the position 
before Prophet SAW and case of before Prophet SAW and case of IbnuIbnu UmarUmar

�� Position of Position of qadhiqadhi is is fardufardu kifayahkifayah..

�� Selection of candidates can be done by Selection of candidates can be done by 
relying on the information on the candidate relying on the information on the candidate 
or by examination and interview.or by examination and interview.



ContCont……

�� The Condition for Perfect AppointmentThe Condition for Perfect Appointment

a)a) Person who appoint knows that the Person who appoint knows that the 
appointee possesses characteristics of appointee possesses characteristics of 
qadhiqadhi and has the right and capable of and has the right and capable of 
holding the postholding the post

b)b) The duty of the The duty of the qadhiqadhi must be specified must be specified 
its territorial, place and jurisdiction.its territorial, place and jurisdiction.

c)c) Publicity of the appointmentPublicity of the appointment

d)d) Endorsement. Endorsement. 



ContCont……

�� The qualification for CSJ:The qualification for CSJ:

a)a) The person must be a citizen of MalaysiaThe person must be a citizen of Malaysia

b)b) Has been a Has been a shariahshariah high Court Judge or high Court Judge or 
QadhiQadhi or Registrar or a or Registrar or a shariahshariah prosecutor prosecutor 
of a state for a period of not less than 10 of a state for a period of not less than 10 
years.years.

c)c) Person learned in Islamic lawPerson learned in Islamic law

�� The qualification for SHCJThe qualification for SHCJ

a) and c) above plus has been a a) and c) above plus has been a shariahshariah
subordinate Court Judge or subordinate Court Judge or QadhiQadhi or or 
Registrar or a Registrar or a shariahshariah prosecutor of a state prosecutor of a state 
for a period of not less than 10 years.for a period of not less than 10 years.



Islamic Perspective on the Islamic Perspective on the 

Qualifications of Qualifications of QadhiQadhi

�� MuslimMuslim--JumhurJumhur

�� BalighBaligh

�� SoundmindSoundmind--aqilaqil balighbaligh

�� Free personFree person-- not relevant in modern days.not relevant in modern days.

�� MaleMale-- JumhurJumhur-- Abu Abu HanifahHanifah and and IbnuIbnu HazmHazm

�� JustJust

�� MujtahidMujtahid

�� Ability to hear, speak and see.Ability to hear, speak and see.



ContCont……

Position and Functions of Position and Functions of QadhiQadhi

�� QadhiQadhi must be independent.must be independent.

�� All citizen are equal before All citizen are equal before qadhisqadhis..

�� His main functions are to uphold His main functions are to uphold 
justice.justice.

�� To ensure rules and procedure in To ensure rules and procedure in 
court being followed by litigants.court being followed by litigants.

�� To avoid any interference to the To avoid any interference to the 
administration of justice.administration of justice.



ContCont……

�� Narrated by Narrated by BuraidahBuraidah Prophet SAW said: Prophet SAW said: 

In the hereafter there will be 3 classes of In the hereafter there will be 3 classes of 

judges. One of them will be send to judges. One of them will be send to 

paradise and the rest will be send to the paradise and the rest will be send to the 

hellfirehellfire………………

�� Narrated by Abu Narrated by Abu HurairahHurairah Prophet SAW. Prophet SAW. 

Said: Said: ““Who has been appointed as a judge Who has been appointed as a judge 

amongst you likes he has put himself to amongst you likes he has put himself to 

be slaughtered without a knifebe slaughtered without a knife””



QadhisQadhis and Ethicsand Ethics

�� Civil Court JudgesCivil Court Judges

�� They must adhere to the JudgesThey must adhere to the Judges’’ Code Code 

of Ethics 1994 by virtue of Article 125 of Ethics 1994 by virtue of Article 125 

(3A) of the Federal Constitutions. (3A) of the Federal Constitutions. 

�� ShariahShariah Court JudgesCourt Judges

�� Formerly there is no Code of Ethics for Formerly there is no Code of Ethics for 

qadhisqadhis but in 2001 JKSM issued a but in 2001 JKSM issued a 

directive for Code of Ethics of directive for Code of Ethics of QadhisQadhis



Directive on Code of Ethics for Directive on Code of Ethics for 

QadhisQadhis issued by JKSMissued by JKSM

Outside CourtOutside Court

�� Unnecessary Unnecessary 
socialisedsocialised

�� Manipulate his Manipulate his 
position for his own position for his own 
benefitbenefit

�� Accepting giftAccepting gift

�� Involve in businessInvolve in business

�� Involve in politicsInvolve in politics

In CourtIn Court

�� To implement justice To implement justice 

�� Based on Based on syariahsyariah

�� ShoulShoul not conduct trial in not conduct trial in 
the state of hunger, angry the state of hunger, angry 
etcetc

�� Should remain calmShould remain calm

�� Trial in open courtTrial in open court

�� Encourage for Encourage for 
reconciliationreconciliation

�� Not influence by the Not influence by the 
litigantslitigants

�� Respect to the witnessRespect to the witness



Islamic Perspective on Islamic Perspective on 

AdabAdab AlAl--QadhisQadhis

Ethics in GeneralEthics in General

�� Should not be influenced by othersShould not be influenced by others

�� Should not Should not socialisesocialise unnecessarilyunnecessarily

�� Should avoid personal invitationsShould avoid personal invitations

�� Should not accept gifts or involve Should not accept gifts or involve 

inbriberyinbribery

�� Should not involve in businessShould not involve in business

�� Should not issue fatwaShould not issue fatwa



ContCont…… ((Ethics in Court)Ethics in Court)

�� Should remain calmShould remain calm

�� Should not be influenced by any party, wary Should not be influenced by any party, wary 
of litigantsof litigants

�� Should give equal treatmentShould give equal treatment

�� Encourage reconciliationEncourage reconciliation

�� Should avoid lengthy proceedingsShould avoid lengthy proceedings

�� Punctual and conduct trials on a firstPunctual and conduct trials on a first--come, come, 
first served basis. first served basis. 

�� Due respect to witness and avoid presiding Due respect to witness and avoid presiding 
over cases that involve his relatives.over cases that involve his relatives.



Removal of Removal of QadhisQadhis

�� Administration of Islamic Law Enactment Administration of Islamic Law Enactment 

1989 (1989 (SelangorSelangor))-- hold office until 65 years hold office until 65 years 

or not later than 6 months after he attains or not later than 6 months after he attains 

65 years.65 years.

�� Ruler can remove the Ruler can remove the qadhisqadhis based on based on 

misbehaviourmisbehaviour, inability of body or mind , inability of body or mind 

through recommendation by tribunal.through recommendation by tribunal.

�� QadhiQadhi is automatically dismissedis automatically dismissed-- insane, insane, 

blind, dumb, death sickness and blind, dumb, death sickness and fasiqfasiq..



RegistrarRegistrar

�� Appointment of RegistrarAppointment of Registrar

�� Section 45 Administration of Islamic Section 45 Administration of Islamic 

Law FT 1993Law FT 1993

�� YDPA on the advice of CSJ appoint a YDPA on the advice of CSJ appoint a 

Chief Registrar of the SAC, Registrar Chief Registrar of the SAC, Registrar 

of the SHC and Assistant Registrars of the SHC and Assistant Registrars 

of the SSOC.of the SSOC.



Cont….

Functions of Registrar

• Formerly Qadhi handled almost everything 
in court. Qadhi cannot concentrate on the 
cases.

• To ensure better administration of the 
shariah court.

• Filing system, officers and supporting staff, 
registration of cases, library, facilities and 
etc.



Religious Enforcement OfficerReligious Enforcement Officer

Appointment of REOAppointment of REO

�� Section 58 Administration of Islamic Law Section 58 Administration of Islamic Law 
FT 1993.FT 1993.

�� The The MajlisMajlis may appoint a CREO and REO may appoint a CREO and REO 
to carry out the investigation of offences to carry out the investigation of offences 
against precepts of the Islam.against precepts of the Islam.

Functions of REOFunctions of REO..

�� To do investigation for offences committed To do investigation for offences committed 
under the enactment and to enforce the under the enactment and to enforce the 
law.law.

�� To enforce the law.To enforce the law.



ContCont……..

�� Example:Example:

�� Gambling, drinking, intoxicating drinks, Gambling, drinking, intoxicating drinks, 

adultery, fornication, adultery, fornication, khalwatkhalwat, ill , ill 

treatment of wife, disobedience of wife, treatment of wife, disobedience of wife, 

disrespect of disrespect of ramadhanramadhan, not performing , not performing 

jumaatjumaat prayer.prayer.

�� To enforce any order or judgment made To enforce any order or judgment made 

by the Court by the Court egeg. To serve summon or . To serve summon or 

warrant.warrant.



PegawaiPegawai SulhSulh

-- SurahSurah AlAl--Hujurat:9Hujurat:9--1010

-- ““If two parties among the believers If two parties among the believers 

fall into fight make peace between fall into fight make peace between 

themthem……....””

-- ““ The believers are brothers to one The believers are brothers to one 

another, therefore make another, therefore make 

reconciliation between your brothers reconciliation between your brothers 

and fear Allah, so that you may be and fear Allah, so that you may be 

shown mercyshown mercy””



Pegawai Sulh

� Shariah Civil Procedure Enactment Selangor
Part xiv-The parties to an action are 
encouraged to hold sulh.

� Qualifications of Pegawai Sulh

� person who holds a bachelor degree in 
syariah from authorised university,

� has completed a professional training 
recognized by the Majlis in the in the field of 
Islamic judiciary.

� Passed BM examination



ContCont……

Appointment of Appointment of PegawaiPegawai SulhSulh

�� Appointed by Appointed by MajlisMajlis

KaedahKaedah--kaedahkaedah TatacaraTatacara Mal (Mal (SulhSulh) ) 
SelangorSelangor 2001. 2001. 

�� PegawaiPegawai SulhSulh is appointed and placed at is appointed and placed at 
ShariahShariah Subordinate Court. Subordinate Court. 

�� PegawaiPegawai SulhSulh will conduct the will conduct the MajlisMajlis SulhSulh. . 
Sometime registrar or Sometime registrar or syariesyarie judge acted judge acted 
as a chairman in the as a chairman in the majlismajlis sulhsulh.  .  



ContCont……

�� Functions of Functions of PegawaiPegawai SulhSulh

-- To solve problems of backlog cases in the To solve problems of backlog cases in the 

courtcourt-- In In SelangorSelangor SulhSulh has decreased has decreased 

about 65% cases in Court.about 65% cases in Court.

-- As an arbitrator, to provide settlement on As an arbitrator, to provide settlement on 

win win basis. win win basis. 

-- MajlisMajlis sulhsulh will be attended by the will be attended by the 

disputed parties only and not in open disputed parties only and not in open 

court.court.



ShariahShariah ProsecutorProsecutor

�� Appointment of Appointment of ShariahShariah ProsecutorProsecutor

�� Section 58 Administration of Islamic Law FT Section 58 Administration of Islamic Law FT 

19931993--YDPA on the advice of the Minister YDPA on the advice of the Minister 

appoint a person to be CSP.appoint a person to be CSP.

�� CSP may appoint fit and proper person to be CSP may appoint fit and proper person to be 

SP.SP.

�� Only related with criminal offenceOnly related with criminal offence--gambling, gambling, 

drinking, intoxicating drinks, adultery, drinking, intoxicating drinks, adultery, 

fornication, fornication, khalwatkhalwat, ill treatment of wife, , ill treatment of wife, 

disobedience of wife, disrespect of disobedience of wife, disrespect of 

ramadhanramadhan..



Functions of the Functions of the 

ShariahShariah ProsecutorProsecutor

�� To institute and conduct any To institute and conduct any 
proceedings for an offence before proceedings for an offence before 
ShariahShariah Court.Court.

�� Review and evaluate Investigation Review and evaluate Investigation 
report made by REO. report made by REO. 

�� Preparation of court papers such as Preparation of court papers such as 
charges, affidavit, evidence, charges, affidavit, evidence, 
including preparation of witnesses. including preparation of witnesses. 



Flow Chart For Criminal CasesFlow Chart For Criminal Cases
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Flow Chart For Civil CasesFlow Chart For Civil Cases
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PeguamPeguam SyarieSyarie In In 

The The ShariahShariah CourtCourt

��

� Who is a Peguam Syarie?

� Members of the Bar and non members of the 
Bar. Peguam syarie refers to those who 
practice in Syariah courts in Malaysia and is 
governed by the respective states peguam
syarie rules. Peguam syarie is a person who is 
given the right by rules enacted by any state 
to appear and represent his client in every 
shariah court case within the confines of such 
state or federal territories, respectively.
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ContCont……..
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Recommended ReadingRecommended Reading
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Thank youThank you

““““““““Justice must not only be done Justice must not only be done Justice must not only be done Justice must not only be done Justice must not only be done Justice must not only be done Justice must not only be done Justice must not only be done 

but must be seen to be donebut must be seen to be donebut must be seen to be donebut must be seen to be donebut must be seen to be donebut must be seen to be donebut must be seen to be donebut must be seen to be done””””””””........


