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Special Characteristic of Malaysian 
Islamic Finance Legal Framework 

Dual Legal Systems 

Common Law Shariah 



“Islamic Finance Laws shall be applied and 
acted upon within existing Common Law 

system and authorities of all existing laws 
inclusive the court system and procedures”	  

	  
Clash	  Of	  Convictions:	  Conventional	  Banking	  vs	  Islamic	  Banking	  [2010]	  5	  MLJ	  xi	  -‐	  

Aishath	  Muneeza,	  Ismail	  Wisham	  &	  Rusni	  Hassan	  	  
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Stage	  
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Stage	  

Post	  Facility	  Stage	  

[…	  Flow	  Chart	  …]	  
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Reporting	  Agency	  



Central	  Credit	  Reference	  Information	  System	  
(CCRIS)	  Report	  (Sample	  Report)	  



RAM	  Credit	  Information	  (RAMCI)	  Report	  (Sample	  Report)	  



Winding	  Up	  &	  Bankruptcy	  Search	  



Company	  Search	  



Company	  Search	  



Company	  Search	  



Structuring	  the	  Facility	  

Conventional	  

Term	  Loan	  
Bank	  Guarantee/	  
Advance	  Payment	  Guarantee	  

Letter	  of	  Credit	  

Factoring	  

Leasing	  

Bridging	  Loan	  

Bonds	  

Islamic	  

Bai	  al	  Innah	  

Murabahah	  

Musyarakah	  

Ijarah	  

Mudharabah	  

Dayn	  

Kaffalah	  



     TAWARRUQ FINANCING - STRUCTURE - SAMPLE 

COMMODITY	  
SUPPLIERS	  

[T1]	  Upon	  receiving	  undertaking	  from	  the	  	  Customer	  ,	  	  
BPMB	  purchases	  the	  commodity	  from	  supplier	  
registered	  under	  BSAS.	  (Owner	  :	  BPMB/Financier)	  	  
	  
System	  :	  BSAS	  
Forms	  :	  	  	  TWF	  P1	  (Notice)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  TWF	  P2	  (Request	  to	  purchase)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  TWF	  P3	  (Indemnity	  to	  purchase)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  TWF	  P4	  (Instruction	  CM	  to	  Treasury)	  
	  
	  
	  
	  

[T2a]	  BPMB	  sells	  the	  commodity	  to	  the	  Customer	  on	  
deferred	  term	  (selling	  price)	  Cost	  Plus	  Profit	  based	  on	  
Bai’	  Murabahah	  concept.	  (Owner:	  Customer/
Purchaser)	  	  System	  :	  BSAS	  
Form	  :	  TWF	  Akad	  (New)	  
	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  

[T3]	  The	  Customer	  appoints	  BPMB	  as	  an	  AGENT	  to	  sell	  the	  
commodity	  to	  BSAS	  for	  cash.	  (Owner:	  	  BSAS	  Purchaser)	  	  
System	  :	  BSAS	  
Forms	  :	  	  	  TWF	  S1	  (Request	  to	  sell)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  TWF	  S2	  (Indemnity	  to	  sell),	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  TWF	  S3	  (Instruction	  CM	  to	  Treasury)	  
	  

[T2b]The	  deferred	  
selling	  price	  shall	  be	  
payable	  by	  Customer	  
on	  installment	  basis	  or	  
lump	  sum	  for	  stipulated	  
time	  by	  using	  payment	  
schedule	  and	  
acknowledge	  by	  
Customer	  
System	  :	  ELMS-‐BPMB	  
Doc	  :	  Payment	  
Schedule	  

CUSTOMER	  
WAKALAH-‐SELL	  	  



Structuring	  the	  Security	  

Guarantee	  

Undertaking	  

Person	  

Debenture	  

Charge	  

Lienholder	  
Caveat	  

Property	  

Assignment	  

Rights	  
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•  Illegality 
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Financing 
Asset) 

• Falsehood 
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conditions; 
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• Memorandum 
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• Guarantee; 
• Debenture 
• Undertaking 
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Letter	  of	  Offer	  

Conditional	  
Contract	  



Drafting Facility and Security Instruments 

Conventional	  Loan	  
• Loan	  Agreement	  

Bai’	  Istisna’	  
• Master	  Facility	  Agreement	  
• Istisna’	  Sale	  Agreement	  
• Istisna’	  Purchase	  Agreement	  

Bai’	  Innah	  
• Master	  Facility	  Agreement	  
• Property	  Purchase	  Agreement	  
• Property	  Sale	  Agreement	  



Drafting Facility and Security Instruments 

Bai’	  Murabahah	  
• Master	  Facility	  Agreement	  
• Murabahah	  Sale	  Agreement	  
• Murabahah	  Purchase	  Agreement	  

Ijarah	  
• Master	  Facility	  Agreement	  

Tawarruq	  
• Master	  Facility	  Agreement	  



Effect of the Void Instruments 

Tan	  Sri	  Abdul	  Khalid	  Ibrahim	  v	  Bank	  Islam	  Malaysia	  	  Berhad	  [2009]	  6	  MLJ	  416	  HC	  
	  

• “…	  Learned	  counsel	  contends	  that	  the	  mode	  of	  execution	  of	  APA	  and	  ASA	  was	  improper	  
because	  Tan	  Sri	  Khalid	  was	  made	  to	  sign	  both	  agreements	  first	  before	  they	  were	  passed	  back	  
to	  be	  completed	  by	  the	  bank.	  There	  was	  therefore	  no	  separation	  of	  the	  APA	  with	  the	  ASA	  and	  
no	  distinction	  in	  term	  of	  time	  of	  execution	  as	  required	  under	  the	  said	  ruling	  of	  the	  SAC.	  As	  
such	  there	  was	  no	  complete	  sale	  of	  shares	  to	  the	  bank	  under	  the	  APA	  before	  the	  bank	  can	  

resell	  shares	  to	  Tan	  Sri	  Khalid	  in	  the	  ASA.	  To	  my	  mind,	  this	  issue	  is	  based	  on	  mere	  technicality	  
and	  a	  trivial	  one.	  The	  consensus	  between	  parties	  has	  been	  arrived	  at	  the	  point	  the	  letter	  of	  
offer	  was	  accepted	  by	  Tan	  Sri	  Khalid.	  The	  agreement	  to	  be	  bound	  is	  subject	  to	  the	  formalities	  
of	  the	  execution	  of	  various	  documents.	  Signing	  of	  the	  written	  agreements	  is	  to	  formalise	  and	  
to	  translate	  the	  consensus	  of	  parties	  in	  the	  terms	  clearly	  agreed	  upon.	  Besides,	  it	  has	  always	  
been	  a	  practice,	  for	  the	  borrower	  to	  affix	  signatures	  on	  all	  banking	  documents	  before	  the	  bank	  
execute	  the	  same,	  and	  it	  is	  rather	  inconceivable	  to	  suggest	  that	  it	  can	  affect	  the	  validity	  of	  the	  
contract.	  Furthermore,	  a	  written	  confirmation	  from	  the	  bank’s	  own	  Shariah	  Council	  in	  exh	  GN4	  
confirmed	  that	  the	  mode	  employed	  for	  the	  execution	  of	  the	  documents	  in	  the	  present	  case	  is	  

in	  order	  and	  has	  no	  bearing	  from	  Shariah	  perspective.	  With	  seven	  sets	  of	  APA	  and	  ASA	  
documents	  signed	  in	  the	  same	  manner,	  the	  parties	  would	  have	  condoned	  and	  accepted	  such	  
practice.	  As	  such,	  I	  fail	  to	  see	  how	  these	  agreements	  will	  not	  be	  binding	  on	  parties	  merely	  

because	  they	  are	  signed	  without	  following	  orders	  of	  precedent,	  when	  after	  entering	  into	  the	  
seven	  sets	  of	  transaction	  the	  defendant	  never	  protests	  or	  raises	  any	  issue.”	  



Effect of the Void Instruments 

Maybank	  Islamic	  Berhad	  v	  M-‐10	  Builders	  Sdn	  Bhd	  &	  Anor	  [2015]	  3	  CLJ	  526	  HC	  
	  

• It	  was	  held	  that,	  if	  the	  murabahah	  contract	  contradicts	  the	  Shariah	  principles	  and	  the	  
basis	  tenets	  of	  the	  financing	  based	  murabahah,	  the	  murabahah	  Facility	  was	  declared	  

null,	  void	  and	  unenforceable	  



Documents 
Compilation 

Solicitor to 
Advice 
Release 

Satisfaction 
on the 

Documents 

Verification on 
the Terms by 
Compliance 

Verification on 
the Amount 

Disburse 

Pre Disbursement Stage 



Documentation & Pre Disbursement 
Stage 

Correct Instrument Used 
• Master Facility Agreement; 
• Asset Sale/Purchase Agreement; 
• Wakalah Agreement; 
• Ancillary instruments; 

Pillars & Validity of the Contract 
• Purchaser/ Seller;	  
• Asset(s); 
• Price; 
• Aqad. 

Sequence & Transaction Documents 
• Agency Agreement prior to purchase; 
•  Invoice Date; 
• Agency Agreement prior to sell; 
• Commencement of lease. 

Prohibited Elements 
•  Illegality (Financing Activities, Transaction Asset & Financing Asset);	  
• Falsehood (batil); 
•  Illegal conditions; 
• Mixed business;	  



Post Disbursement Stage 

Repayment 
Monitoring 

Project Monitoring 

Compliance of the 
Agreed Covenants 



Post Disbursement Stage 

Monitoring 
No breach of the agreement 

Repayment shall not exceed 
Sale Price 

Prevent any unnecessary fees 

To monitor on illegal activities 

Keep insure/takaful coverage 

To monitor on any rescheduling/ 
restructuring 



Non-Performing Loan 

Reschedule	  
Rescheduling	  
repayment	  tenure	  &	  
installment	  amount	  

Restructure	  Restructure	  the	  
entire	  facility	  

Termination	   Termination	  of	  
the	  facility	  

Settlement	  



Shariah Non-Compliance (”SNC”) 

	  	   	  	   ISSUES	  DETECTED	   	  	   	  	  

	  	   	  	   	  	   	  	   	  	   	  	   	  	   	  	  

	  	   	  	   POTENTIAL	  SNC	   	  	   	  	  

	  	   	  	   	  	   	  	   	  	   	  	   	  	   	  	  

	  	   	  	  

ISSUES	  TABLE	  TO	  
SHARIAH	  ADVISORY	  

BOARD	  
	  	   	  	  

	  	   	  	   	  	   	  	   	  	   	  	   	  	   	  	  

	  	   	  	   	  	   	  	   	  	  

ACTUAL	  SNC	   	  	   RECTIFIABLE	  

	  	   	  	   	  	   	  	   	  	  

REPORT	  TO	  BNM	   	  	   RECTIFY	  



Effect on Shariah Non-Compliance (”SNC”) 

Financial 
Impact 

• Total	  Loss;	  
• Derecognize	  Profit;	  
• Fine;	  

Reputable 
Impact 

• BNM	  Reprimand;	  
• Public	  Assumption;	  



Shariah Personnel 

Shariah 
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t 



Shariah	  
Advisory	  
Board	  

Responsible	  and	  
accountable	  for	  

all	  shariah	  
decisions,	  

opinions	  and	  
views	  	  

To	  advise	  Board	  
and	  

Management	  on	  
Shariah	  matters	  

To	  validate	  and	  
endorse	  on	  the	  
Islamic	  products,	  
services,	  policies	  
and	  procedures	  

To	  confirm	  and	  
form	  an	  

independent	  
opinion	  on	  
Shariah	  

To	  advise	  the	  
bank	  to	  consult	  
Shariah	  Advisory	  
Council	  BNM	  



Shariah	  
Department	  

Shariah	  
Advisory	  

Research	  &	  
Secretariat	  

Shariah	  
Transaction	  

Product	  
Development	  

Responsible	  for	  providing	  
Shariah	  Advice	  and	  consultancy	  

to	  relevant	  stakeholders	  

Responsible	  for	  performing	  in-‐
depth	  Shariah	  research	  and	  
studies	  in	  Shariah	  issues	  

identified	  from	  time	  to	  time	  
Responsible	  for	  reviewing	  and	  

vetting	  through	  the	  relevant	  legal	  
&	  non-‐legal	  documents	  

Responsible	  to	  develop	  new	  
Islamic	  products	  



Shariah	  Audit	  

Provides	  independent	  assurance	  on	  the	  
effectiveness	  of	  the	  internal	  control	  system	  

and	  related	  policies	  &	  procedures	  



Shariah	  Compliance	  
Review	  

Ensuring	  the	  activities	  and	  operations	  are	  
Shariah	  compliance	  including	  examine	  &	  

evaluating	  level	  of	  shariah	  compliance,	  remedial	  
rectification	  measures	  on	  non	  compliance	  and	  

control	  mechanism	  to	  avoid	  recurrences	  



Shariah	  Risk	  Management	  

To	  facilitate	  a	  systematic	  and	  consistent	  
approach	  in	  managing	  shariah	  non-‐compliance	  



Thank you

zalmanizam@bpmb.com.my	  /	  zalmanizam.mahadi@gmail.com	  	  


